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Landed Estates Update

Welcome to the current edition 

of Landed Estates Update, our 

publication for landowners and 

those advising on Landed Estates. 

In recent years there have been a 

number of court cases arising from 

family disputes and instances of 

HMRC challenging the position 

taken by taxpayers. In this issue we 

consider some of the documents 

that can be put in place to record  

the family intentions and to help 

prevent lengthy arguments if things 

do go wrong.

PARTNERSHIP AGREEMENTS
A partnership agreement is the 
governing document for all partnerships, 
be it a limited (LP), limited liability (LLP), 
or unlimited partnership. 

The agreement sets out the workings 
of the partnership and is always the go 
to document in the event of any issues. 
All partners should sign the agreement, 
including any new partners when they 
join the business. Whilst common in 
professional partnerships many family 
partnerships will not have one in the 
mistaken belief that they all know what 
each other wants. 

Due to high land and property values, 
disputes in farming families are an all 
too regular occurrence. The agreement 
should record who has introduced the 
property capital to the business and the 
capital profit or loss sharing ratios. This 
should be done with separate property 
capital accounts. In the absence of 
these clauses the partners are entitled 
to share equally in the capital and 
profits of the business. With the high 
value of land, significant payments may 
need to be made to a departing partner 
if an agreement is not in place.

The agreement will also specify the 
income profit sharing ratios. These may 
well differ from the capital profit sharing 
ratios, particularly where the older 
generation have introduced the capital 
to the business, but it is the younger 
generation now doing more of the work. 
If a separate capital sharing ratio is 
not included, it will mirror the income 
sharing ratio. Increasing the income 
profit share for younger members can 
have unexpected consequences if assets 
are subsequently sold or the partnership 
is brought to an end.

For inheritance tax purposes land 
included on the balance sheet can qualify 
for business property relief (BPR) at 
100%, whereas land held off the balance 
sheet but used by the business will only 
qualify for 50% BPR. A properly drafted 
agreement will clearly demonstrate 
whether the land is on or off the balance 
sheet. The partnership accounts should 
reflect what is set out in the partnership 
agreement, clearly indicating what is in 
the capital account of each partner.

www.hazlewoods.co.uk



If no partnership agreement is in place 
the business will be governed by the 
terms of the 1890 Partnership Act. In 
many cases this may give a result that  
is contrary to what people think  
should happen.

Under the terms of the 1890 act a 
partnership will be dissolved on the 
death of a partner. This can result in 
the assets of the partnership being sold 
to fund any outstanding liabilities and 
the proceeds being distributed to the 
partners equally. A properly drafted 
agreement will allow for the retirement 
of partners, by death or otherwise, 
without causing the partnership to  
come to an end.

WILLS
The primary purpose of a will is to set 
out how the estate is to pass on death 
and to appoint the executors who will 
handle the administration of the estate. 
Importantly, for those with children, it 
is also possible to state who will be the 
guardians in the event that the children 
are left without either parent. 

In the absence of a will the rules of 
intestacy will apply, with the devolution 
of the estate being dependant on the 
family of the individual who has died. 
In many cases this may result in assets 
passing in a way which would not be 
in accordance with the wishes of the 
person who has died, but also in a tax 
inefficient manner. Whilst a deed of 
variation within two years of death may 
be possible, a well drafted will in the first 
place is far preferable.

A well drafted will gives flexibility on 
how the assets in the estate pass to 
the beneficiaries and is tax efficient. 
Commonly this would include trusts to 
enable inheritance tax reliefs such as 
agricultural property relief and business 
property relief to be ‘banked’ on the first 
death. This ensures that if the surviving 
spouse does not meet the qualifying 
conditions the relief is not lost. One or 

more trusts will often be included in the 
will to achieve this.

It is important that the will interacts as 
intended with other documents such as 
the partnership agreement. Once land 
has been included on the partnership 
balance sheet, it forms part of the 
partnership interest that passes on 
death. If the deceased wanted to leave 
the land to, say, all the children but the 
partnership interest to the child involved 
in the business, careful drafting will  
be required.

LETTER OF WISHES
A letter of wishes is not a legally binding 
document but is usually written to guide 
trustees of a trust, be it one set up by a 
will, a trust deed or as a pension fund. 
The settlor of the trust will set out within 
the letter how they would like the trust 
to be managed, including what assets 
or income should pass to the different 
beneficiaries and at what age this should 
happen. Whilst trustees will normally try 
and follow the wishes, circumstances at 
the time may mean that it is not possible.

A letter of wishes does not have to be 
witnessed, as is the case for a will. This 
means that it can be much easier to 
update than a will to reflect the changing 
wishes and circumstances of the settlor.

PRE AND POST NUPTIAL 
AGREEMENTS
Pre and post nuptial agreements are 
put in place to try and protect family 
wealth in the event of a divorce. Whilst 
they are not legally binding, the courts 
will increasingly consider them when 
looking at the division of assets on 
a divorce. Both parties should be 
independently advised and, in the case 
of a pre-nuptial agreement, it should 
be prepared well before the intended 
marriage. Whilst many may not see it as 
the most romantic start to married life, if 
something goes wrong it can protect the 
family silver.

FAMILY CONSTITUTION
A family constitution is a written 
document that sets out the key 
priorities for the family in terms of 
family businesses and wealth, and the 
values and principles that will guide the 
family as it seeks to achieve its aims in 
managing the businesses and wealth on 
a day to day basis, but also in planning 
for succession. Once the document has 
been agreed all members of the family 
should sign up to the document. In the 
event of issues further down the line the 
document demonstrates that key aims 
that were agreed and the approach to be 
taken to reach them.

CONCLUSION
Having the correct paperwork in 
place can be vitally important at 
times of family dispute or when 
trying to demonstrate to HMRC 
why a particular tax position has 
been taken. Invariably it is easier 
to put documents in place while 
everyone is in agreement, rather 
than arguing over what people 
thought the position was at a later 
date. Hopefully these documents 
will be in place for many years and a 
regular review is important to ensure 
they reflect changing circumstances, 
wishes, law and taxes. While many 
try to avoid the cost, the upfront 
investment will, more often than not, 
pay for itself further down the line.

NICHOLAS SMAIL
Partner

01242 680000
nicholas.smail@hazlewoods.co.uk 

WOULD YOU LIKE TO 
RECEIVE OUR BUSINESS 
UPDATES VIA EMAIL?

Hazlewoods LLP and Hazlewoods Financial Planning LLP produce regular 
updates, using our expert commentary to provide you with information 
about our services, events and topical premium business news.

SIGN UP/UPDATE ONLINE: http://bit.ly/hazlewoods

Staverton Court, Staverton, Cheltenham, GL51 0UX
Tel. 01242 680000

www.hazlewoods.co.uk  /  @HazlewoodsAgri

This newsletter has been prepared as a guide to topics of current financial business interests. We strongly recommend you take professional advice 
before making decisions on matters discussed here. No responsibility for any loss to any person acting as a result of the material can be accepted by 
us. Hazlewoods LLP is a Limited Liability Partnership registered in England and Wales with number OC311817. Registered office: Staverton Court, 
Staverton, Cheltenham, Gloucestershire, GL51 0UX. A list of LLP partners is available for inspection at each office. Hazlewoods LLP is registered to 
carry on audit work in the UK and regulated for a range of investment business activities by the Institute of Chartered Accountants in England & Wales.


